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I. Domestic Violence: How
nothing and everything has
changed.

Judge Bernadette D’'Souza

James Smith



Domestic Violence Defined

1. Pattern and deliberate course of conduct
2. Designed to obtain and maintain power and control

3. Over a current or former intimate partner or family
member in a domestic relationship

4. Through a variety of tactics designed to instill fear and
intimidation through the exercise of coercion and dominion
- Physical abuse
- Verbal abuse
- Emotional and psychological abuse
- Economic abuse
- Child abuse and abuse of third parties

- Physical, social, and familial isolation



Power and Control

COERCION
AND THREATS:

Making and/or carry-

ing out threats to do
something to hurt her.
Threatening to leave her,
commit suicide, or report|
her to welfare. Making
her drop charges.
Making her do illegal
things.

MALE PRIVILEGE:
Treating her like a servant: making
all the big decisions, acting like the
"master of the castle,” being the

one to define men’s and women’s
roles.

ECONOMIC ABUSE:
Preventing her from getting

or keeping a job. Making her

ask for money. Giving her an

allowance. Taking her money.
Not letting her know about or
have access to family income.

USING CHILDREN:
Making her feel guilty
about the children. Using
the children to relay
messages. Using
visitation to harass her.
Threatening to take the
children away.

POWER
AND
CONTROL

Developed by:
Domestic Abuse Intervention Project
202 East Superior Street

Duluth, MN 55802

218.722.4134

Produced and distributed by:

INTIMIDATION:
Making her afraid by
using looks, actions,
and gestures. Smashing
things. Destroying her
property. Abusing pets.
Displaying weapons.

EMOTIONAL ABUSE:
Putting her down. Making her
feel bad about herself.

Calling her names. Making her
think she’s crazy. Playing mind
games. Humiliating her.
Making her feel guilty.

ISOLATION:

Controlling what she does,
who she sees and talks to,
what she reads, and where
she goes. Limiting her
outside involvement.
Using jealousy to justify
actions.

MINIMIZING, DENYING,
AND BLAMING:

Making light of the abuse
and not taking her concerns
about it seriously. Saying
the abuse didn’t happen.
Shifting responsibility for
abusive behavior. Saying
she caused it.

NATIONAIL: CENTER

on Domestic and Sexual Violence

training consulting - advocacy

4612 Shoal Creek Blvd. - Austin, Texas 78756
512.407.9020 (phone and fax) - www.nedsv.org


http://www.ncdsv.org/images/PowerControlwheelNOSHADING.pdf

Amplification

EMOTIONAL ABUSE:
Putting her down. Making her
feel bad about herself.

Calling her names. Making her
think she’s crazy. Playing mind
games. Humiliating her.
Making her feel guilty.

VER
\D
TROL

ISOLATION:
Controlling what she does,
who she sees and talks to,
what she reads, and where
she goes. Limiting her
outside involvement.
Using jealousy to justify
actions.

MINIMIZING, DENYING,
AND BLAMING:

Making light of the abuse
and not taking her concerns
about it seriously. Saying
the abuse didn’t happen.
Shifting responsibility for
abusive behavior. Saying
she caused it.

Stay at home order may
enable, amplify and become
its own tool of power &
control.

Travel restrictions may
restrict a survivor’'s escape or
safety plan — it may not be
safe them to use public or
commercial transportation.

Isolation of victim has
become unwittingly
sanctioned by the authority of
the state



Economic Abuse

commit suicide, or report
her to welfare. Making
her drop charges.
Making her do illegal
things.

Controlling the finances;
making DV victim ‘beg for
money’; or not allowing
access to funds [stimulus
check]”

MALE PRIVILEGE:
Treating her like a servant: making
all the big decisions, acting like the
“master of the castle,” being the

one to define men’s and women’s
roles.

—

POWER
AND
CONTRC

-

May also include forcing the
survivor to personally incur all
debts of the relationship to
make the survivor even more
dependent upon the abuser

ECONOMIC ABUSE:
Preventing her from getting

or keeping a job. Making her

ask for money. Giving her an

allowance. Taking her money.
Not letting her know about or
have access to family income.

Entangle the survivor’s
financial life with that of the
abuser to the extent that they
appear inseparable.

USING CHILDREN: MINIMIZ
Making her feel guilty AND BL#
about the children. Using | Making lig
the children to relay and not te
messages. Using about it s
visitation to harass her. the abuse
Threatening to take the Shifting re
children away. abusive be




Other control tactics ...

- Disseminate misinformation about the pandemic to
control or frighten the survivor, or to prevent them from
seeking appropriate medical attention if they have
symptoms.

- Withhold insurance cards, threaten to cancel health
Insurance, and restrict or prevent access to needed
medical services.

- Control the deposit of EIP rebates and Unemployment
Compensation benefits

- Rationalize and escalate their isolation tactics.



Reduced access to support and exacerbated

risks

- Programs that serve survivors may be significantly
impacted (shelters may be full or intake may have
stopped altogether).

- Survivors may fear entering shelter because of being in
close quarters with groups of people.

- Survivors who are older or have chronic health
conditions may be at increased risk in public places
where they would typically get support (shelters, senior
or counseling centers, emergency rooms, legal aid
offices, or courthouses).

- Reduced access to the Courts for pro se petitioners
 All states have pro se forms for filing protection order petitions

* With reduced access to courthouses, DV survivors have trouble
filing pro se protection order cases



Reduced access

Montgomery County, Alabama - Alacourt.com/Alabama
State Judicial Information System

* In Alabama, attorneys are restricted to e-filing only and may not
paper file with the court

» Pro se litigants may only paper file (usually in person at the
courthouse)

« Domestic Relations initial filings - 1/1/2020 to 3/16/2020

By attorneys — 175 cases
By pro se litigants — 192 cases
« Domestic Relations initial filing — 3/16/2020 to 6/1/2020
By attorneys — 164 cases (reduction of 6%)
By pro se litigants — 74 cases (reduction of 62%)



Domestic Violence Calls Mount as Restrictions Linger:

‘No One Can Leave’ NYT May 15, 2020 Julie Bosman

“In Chicago, the number of people seeking help has
iIncreased significantly in recent weeks. During the first
week of March, 383 people called a domestic violence
hotline in the city. By the end of April, the weekly number
had soared to 549.” ...

“The pandemic has put the pressure on,” Ms. Pyron said.
“No one can go stay somewhere for a few days, have
family come over, have the kids go stay with
grandparents. Those safety supports aren’t accessible in
a meaningful way.”

https://www.nytimes.com/2020/05/15/us/domestic-violence-coronavirus.html



https://www.nytimes.com/2020/05/15/us/domestic-violence-coronavirus.html

Domestic Violence is not caused by

- NOT the product of a bad or failing relationship
- NOT the result of poor communication

- NOT the consequence of divorce, separation, or a custody
dispute

- NOT an anger or substance abuse problem

- NOT caused by poverty

- NOT caused by the behavior of the victim

- NOT something that the victim can change of fix

IT IS internalized in the character and belief system of the
abuser and is something that only abusers can change in their
own lives.
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Why stay / get married in Abusive relationship?

- FEAR

- Denial or Believing Abuse is Normal

- Fear of Being Outed

- Embarrassment or Shame

- Imposed Low Self-Esteem

- Culture / Religious Reasons

- Language Barriers / Immigration Status
- Lack of Money / Resources

- Disability

- Concern for safety of children

- Nowhere to go and no way to get there



What can you do?

- Listen, believe, and bear withess
- Do not pass judgment

- Resist the urge to try to make the abuser’s crazy
behavior make sense and do not blame the victim when
it does not

- Maintain eye contact regardless of your personal
discomfort

- Express concern for victim’s safety

- Recognize that you do not have to have all of the
answers but do know to whom you can refer victim to for
the assistance you cannot provide



How has the process to assist DV victims

changed?

» Legal aid programs have ramped up their call centers and enlisted
the services of their staff attorneys to help field the calls as access
to local offices has been limited.

 Client interviews and appointments have been conducted through
video conferencing

» Courts have relaxed signature and notarizing requirements to
enable the use of electronically signed documents and notarization
via video conferencing.

» Courts have moved to video trials and legal aid programs have
provided the technology for clients to participate from secure
locations at local legal aid offices.

» Referrals can be made through the call centers that most legal aid
offices maintain; however, nothing works quite as well as
establishing a personal direct relationship that can be called upon in
times of crisis. If you do not have one, now is the time to start.



Creative Remedies in a time of Crisis

https://www.greenbaypressgazette.com/story/news/local/oconto-
county/2020/06/10/rainbow-house-domestic-abuse-services-get-grant-amid-
covid-19-pandemic/5330563002/

Grant helps Oconto, Marinette-area domestic abuse
survivors by funding separate housing

Kent Tempus, Green Bay Press-Gazette  Published 8:53 a.m. CT June 10, 2020 | Updated 8:55 a.m. CT June 10, 2020

OCONTO - A grant from the Bond Foundation of Oconto is helping pay the higher costs of sheltering domestic abuse survivors in separate housing units.

The $11,440 award to Rainbow House Domestic Abuse Services will pay for 90 days of stays for clients, whose options for escape have been limited by
the coronavirus pandemic, said Executive Director Courtney Olson.

“Family and friends who might have provided a safe place to stay may now be sheltering in place themselves, often with limited resources and an
insistence on maintaining social distancing,” Olson said. “Many survivors may feel as though they have no place to turn.”

While more expensive, she said separate housing increases the safety for both survivors and Rainbow House staff by reducing the risk for communicable
disease transfer.

Since the pandemic began, three different families have been sheltered separately, and Olson anticipates the need to do so will continue.



https://urldefense.proofpoint.com/v2/url?u=https-3A__www.greenbaypressgazette.com_story_news_local_oconto-2Dcounty_2020_06_10_rainbow-2Dhouse-2Ddomestic-2Dabuse-2Dservices-2Dget-2Dgrant-2Damid-2Dcovid-2D19-2Dpandemic_5330563002_&d=DwMFaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=f8ja-T9BAUpNpbv12xkMKw&m=zhVpfuGjAq1OS8ahWRNhhfd67Fb-zrcSvQ9ubiWNCs8&s=T4jc_OG5Bpdzzu_SVNb-QIYck6UiWM3k4Yy78ptaC0Q&e=

Il. Filing Status Issues & Sources
of Evidence from Family Court

Jamie Andree

James Smith
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« Spouses may be required to file tax returns while
case is pending
 Judge in the family law case may try to dictate filing status.

* If so, the judge can be educated as to why that is not
appropriate.

* There may also be prior years when tax returns
were not filed.

« Selected filing status has implications for which
child-related tax benefits are available, how much
tax is owed, and/or how much of a refund is due.

» Choosing the wrong filing status may result in an
audit, liability for increased tax, or a smaller refund
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* Married taxpayers can choose one of 3 filing
statuses:
« Married Filing Jointly (MFJ)
« Married Filing Separately (MFS)

* Head of Household (but must meet specific legal
requirements to choose HOH)

« MFJ & MFS do not depend on living arrangement,
but HOH does

* Married taxpayer cannot file using Single filing
status

 Marital status is determined as of 12/31 of the tax
year

* Filing a 2019 tax return in 20207 Marital status at
end of 12/31/19 is what matters.



21

« Higher standard deduction (reduces income subject
to tax)

 Certain benefits are not available using MFS

« Earned income tax credit (reduces tax owed and is
refundable)

« Student loan interest and other deductions and credits
related to education

» Child and dependent care credit

* Premium tax credit (except for some victims of domestic
abuse & abandonment)

* If you lived with your spouse at any time during tax
year, MFJ allows you to exclude more Social
Security income from taxation

« Usually pay less tax/due bigger refund than using
other filing statuses
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» Spouses filing MFJ are jointly and severally liable for
iInfo on the return. Even if only one spouse had
Income or made errors, both are liable for any
resulting tax due whether shown on the return or
added from a later audit.

* IRS may pursue either one or both spouses to collect
the tax.

* IRS may offset (take) entire Loint refund to apply to
one spouse’s sole debt (such as spouse’s tax,
student loan, child support debt.)

« Can be fixed by requesting Injured Spouse Relief

« Spouses' and dependents' 2020 EIPs will be made in
one payment

* Survivor may not want to share private information
with abuser
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« MFS advantage — taxpayer is responsible only for
own tax debt and will not be jointly and severally
liable for a tax debt arising from return filed with their
spouse.

« Can you change your mind?

« Switch from MFJ to MFS - only have until tax return due
date (usually 4/15) to switch from MFJ to MFS.

 Due date of 2019 return has been extended to 7/15/20.

« Married taxpayers who file separately generally have 3
years from return’s due date to switch to MFJ

« MFS — if one spouse itemizes deductions, then the

other spouse must itemize rather than using the
standard deduction.
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* |s spouse secretive about finances?

. [_)oes plient have access to household bank and
financial records?

* Does client know how much spouse earns?
* |s spouse abusive?

* |s spouse self-employed?

* |If so, does spouse keep good records?

* Does spouse control household financial
decisions?

* Does spouse owe tax or have unfiled returns?

« Sometimes it's better for one or both spouses to
keep separate tax lives.
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» Unlike MFJ, avoids problem of joint and several
liability

* Has higher standard deduction (which reduces
taxable income) than MFS

* Permits taxpayer to claim Earned Income Tax
Credit (EITC) — a significant monetary benefit for
low to moderate income working taxpayers with
children.

* It is available to filers who meet certain rules,
even if still married.
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» Must provide principal place of abode for at least
1 dependent, and

* Provide more than half the annual support for
the household (e.g. rent, utilities, insurance,
food) and

* Be “unmarried” — includes a married taxpayer
who lived apart from their spouse for at least the
last 6 months of the tax year.

* Definition of HOH is at IRC §2(b)

* For detailed information see IRS Publications 17,
501, 504

* |IRS forms and publications are on www.irs.gov



http://www.irs.gov/
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* The taxpayer was married to their spouse when
the tax year ended and lived with that spouse at
any time during the last 6 months of the year

- But under IRC 2(b)(2) a taxpayer is considered
unmarried if legally separated under a decree of
separate maintenance or if the taxpayer’s spouse is a
nonresident alien;

* Or when the taxpayer did not provide the main
home of a qualifying person for more than half
the tax year;

* Or when the taxpayer did not pay more than half
the cost of keeping up the home for the tax year.
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* Reasons why a judge might consider doing so:

« Spouse with most of the income would prefer to file a joint
return in order to reduce tax owed or get a bigger refund.

Abuser might see MFJ as opportunity to exerC|se control over
survivor or gain information concerning survivor’s private
information such as income, bank account.

« Appears that parties will get a bigger refund or owe less
tax.

* |t's simpler.

« Reasons why one spouse may resist filing jointly with

the other:

« Fear of joint and several liability for errors made by other
spouse in reporting income, deductions, etc.

* Privacy concerns.

« Due bigger refund without the other spouse, particularly if
eligible to file HOH
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« Married couples are not required to file joint returns
but may elect to do so. IRC 6013(a)

« Cases holding judges may not dictate filing status of
married couple:
« Leftwich v. Leftwich, 442 A.2d 139, 144 (D.C. App. 1982)
« Matlock v. Matlock, 750 P.2d 1145, 1146 (Okl.App. 1988)
* Bock v. Dalbey, 815 N.W.2d 530 (Neb. 2012)

« Cases holding judges may order parties to file MFJ

« Bursztyn v. Bursztyn, 879 A.2d 129, 137 (NJ Super.SD
2005)

* Theroux v. Boehmler, 410 N.W.2d 354, 356 (Minn.App.
1987)



Ordering Spouses to File Jointly: Secondary

Sources

* Melvyn B. Frumkes & Robert S. Steinburg, Can and
Should a State Court Order and Unwilling Spouse to
File a Joint Federal Tax Return?, 25 J. Am. Acad.
Matrim. Law. 115 (2012).

» Autumn Kraus & J. Kermit Hill, States Where the Court
has Discretion to Compel Parties to Sign and File a
Joint Return, TXCLE Advanced Family Law (2016).
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Divorce pleadings and judgments are normally public
records

* Pleadings may typically contain the date and place of the
marriage and thé date and place of the separation

« If children are involved, the UCCJEA (Uniform Child Custod
Jurisdiction and Enforcement Act) - except MA - require eac
party to file a custody affidavit with his or her initial pleading

List each of the addresses at which the child has resided and with whom
during the preceding five years. Section 209 of the Uniform Law.

Cases may contain child support calculation documents sworn to by each
of the parties

« Judgments/Decrees may have a detailed recitation of the
testimony and contain specific findings of fact and conclusions of

law supporting the final judgment; however, they may also be
very conclusory.

« If the case was settled, the settlement agreement may contain
useful declarations agreed to by both parties.

Although child support rules vary from state to state, you
can access the rules in your state at

https://www.ncsl.org/research/human-services/quideline-
modaels-by-state.aspx



https://www.ncsl.org/research/human-services/guideline-models-by-state.aspx
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* Access to Court data and documents varies widely from
state to state and sometimes from county to county

« Some states have abandoned paper files completely and gone

to an almost fully digital file and filing system (like the federal
courts)

* If access is online, it may be as simple as the click of a
mouse to obtain documents (assuming one has access)

* Presumably most legal aid lawyers will have that access
* There might be nominal per page fees, but those may be
waived for legal aid lawyers

 Obtaining certified copies might be a little more involved and
expensive

« Symbiotically, in the first instance, tax lawyers can

provide advice and consultation to legal aid family law
lawyers

« Can aid in obtaining TDS transcripts online (with release)
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« Every state and territory has a Civil Protection Order
statute that generally allows a domestic violence victim to
seek a protection order against his or her batterer.

» While VAWA (Violence Against Women Act) expressly
provides that certain victim specific identifying
information must be redacted from the public record
and databases, final orders and other documents
may be publicly available to help prove incidents of
domestic violence.

* Furthermore, depending upon the varying laws in

different jurisdictions, Protection Orders may also
contain awards of child custody and child support.
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 Criminal domestic violence offenses generally
are denominated specifically as domestic
violence crimes

— The criminal records of batterers generally are public
records, except for juvenile offenses.

- Depending upon the jurisdiction, they may be
available online in the same manner as civil domestic
relations court records.

- Although victim sensitive identifying information should be
redacted in domestic violence, sexual violence, and child
abuse cases



1. EIP Primer, Nonfiler Portal,
Misappropriated EIP, Stolen
Returns, and Superseding
Returns

Nancy Rossner
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WHAT IS THE EIP?

An ayment of a 2020 tax credit. EIPs
not received before December 31, 2020 will need
to be claimed on 2020 tax returns due in 2021.

IRS will first use existing data from 2019 tax .
returns to determine eligibility, then refer to 2018 if
there is no 2019 return filed. If no return for either
Eear, IRS will look to Social Security and VA
enefits for further information to issue EIPS.

4 REQUIREMENTS:
1. Valid identification number
2. Cannot be a Non-Resident Alien 6428(d)
3. Income under certain amounts (75K, 112.5K, 150K)

4. Filer may not be claimed as a dependent on another
taxpayer’s return



1. Valid Identification Number (SSN or

q“(|il ‘I](lle.'l

Joint Filer, if one spouse has ITIN,
neither taxpayer is eligible for EIP.

Tax filer and qualifying child both need
valid ID number.

Citizens and legal permanent residents
get SSN card without “restrictive
legends” printed

SSN with work authorization

Practice Point: Look at the physical SSN

card and check for restrictions.




2. Cannot be Non-Resident Alien

\/ Green card holders

2. Resident Alien

> 183 days
(Substantial Presence)

1 3. Non Resident Alien
3 Status in IRS @ V
1. U.S. Citizen or

National

_Vl_

Alien




3. Income limits (however, no minimum

earnings required)

No “minimum” earnings, reduced by $5 for every $100 over limit,

phase out
75K 87K 112.5K 129.5K 136.5K 150K 174K 198K

Single $1,200 S600 m SO SO SO SO SO SO
HoH $1,200 $1,200 $1,200 $1,200 S600 0 SO SO SO
Married $2,400 $2,400 $2,400 $2,400 $2,400 $2,400 $2,400 S600 SO
Single, MFS, Widow  (1x) $75K — 99K
Head of Household (1.5x) $112.5K - 136.5K
MFJ (2x) $150K - 198K



Sheet1

				75K		87K		99K		112.5K		129.5K		136.5K		150K		174K		198K

		Single		$1,200		$600		$0		$0		$0		$0		$0		$0		$0

		HoH		$1,200		$1,200		$1,200		$1,200		$600		$0		$0		$0		$0

		Married		$2,400		$2,400		$2,400		$2,400		$2,400		$2,400		$2,400		$600		$0
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« Disabled Adult Children will not receive $1200
themselves, — if parents claimed them as
dependents. Parents who claimed them as
dependents shall not receive $500.

* Age 17 and over dependents will not receive
$500.

e Children born in 2020, can be claimed in TY2020
tax returns due 4/15/2021 and a $500 credit will
be given



https://www.irs.gov/coronavirus/economic-

act-payments

iImp pay

What is “the Portal™?
YIRS File

Fact Sheets
IRS Tax Tips

e-News Subscriptions
IRS Guidance

Media Contacts

IRS Statements and
Announcements

Credits & Deductions Forms & Instructions

Check Your Payment Status
Use "Get My Payment" to:

* Check your payment has been sent
e Confirm your payment type: direct deposit or by
mail

Provide Direct Deposit
Information

In certain situations, Get My Payment will give you the
option of providing your bank account information to
receive your Payment by direct deposit. For example, if
your payment was sent by mail and the Post Office was
unable to deliver it.

Use "Get My Payment" to enter your bank account
information to get your payment through direct
deposit.

Get My Payment

Non-Filers: Enter Your Payment
Info Here

Use the "Non-Filers: Enter Payment Info Here"
application if you are eligible for an Economic Impact
Payment and:

* You are not required to file federal income tax
returns for 2018 and 2019 for any reason including:
© Yourincome is less than $12,200
o You’re married filing jointly and together your
income is less than $24,400
o You have noincome

Do not use this tool if you are required to file a 2018 or
2019 tax return; you should file your return
electronically.

Do not use this tool if you can be claimed as a
.

....... SUlICUIIC o o e anl

Non-Filers: Enter Payment Info Here


https://www.irs.gov/coronavirus/economic-impact-payments

IRM 21.6.3.4.2.13 (8) — What is “the

Portal”?

Individuals who don’t normally file a return can use the
Non-Filers Tool on irs.gov to register for an Economic
Impact Payment.

The taxpayer will enter basic information, such as SSN,
name, address, and number of dependents, which creates
a basic 2019 Form 1040 filing. The Service will use this
information to determine eligibility and calculate the
payment.

For more info see:

https://procedurallytaxing.com/what-is-this-thing-called-
portal/ Nina Olson walks through the IRS portal and offers
views on what it creates and what happens when
taxpayers use it.



https://procedurallytaxing.com/what-is-this-thing-called-portal/

Marginalized & Vulnerable Disproportionately .

Left Out from EIP

IRS Has Paid 160 Million Stimulus Checks--but
Marginalized and Vulnerable Americans Are Still
Disproportionately Left Out

June 16,2020 by Gabriel Zucker, Tara Dawson
McGuinness, and Nina Olson

https://www.newamerica.org/public-interest-
technology/blog/irs-has-paid-160-million-stimulus-checks-
but-marqginalized-and-vulnerable-americans-are-still-
disproportionately-left-out/.



https://www.newamerica.org/public-interest-technology/blog/irs-has-paid-160-million-stimulus-checks-but-marginalized-and-vulnerable-americans-are-still-disproportionately-left-out/

Identity theft

Taxpayers are reporting that IRS is sending EIPs to illegitimate
accounts, not belonging to the taxpayer.

These may be accounts of fraudulent filers who filed fraudulent
2018/2019 returns or unscrupulous tax return preparers who added
preparer’s direct deposit information to the return.

This is a form of financial abuse if perpetrated by a partner or former
partner!

mhﬁt to do if you think your EIP has been stolen as a result of identity
eft:

 Complete and submit Form 14039 to the IRS
» Notate “EIP 2020"at top of form

* Problem: IRS campuses are not currently open which will delay the
processing of these forms

« Initiate refund trace with the IRS, may require Form 3911, Taxpayer
Statement Regarding Refund



Misappropriated EIPs

» Tax clinics, legal aid organizations, and others are reporting
situations in which domestic violence victims’ EIPs are being
deposited into accounts of abusive spouses/ex-spouses, to
which the domestic violence victim does not have access.
The abusers are refusing to return the portion of the EIP that
belongs to the domestic violence victim.

* IRS, when using 2018 or 2019 returns to issue the EIP, may
be issuing the EIP based on a joint return for a couple who is
no longer together.

* IRS is issuing the EIP to the bank account listed on the tax
return, and in situations in which there is more than one
account listed (using Form 8888), IRS will issue EIP only to
first account listed.

* IRS did not provide a way for taxpayers to edit banking
information that IRS has on file, even in situations in which
the taxpayers are now divorced.



Misappropriated EIPs

* Domestic violence victims have less SAFE options
available to them to resolve the situation.

« Dangerous to communicate with abuser
» Abuser can use EIP to manipulate

» Abuser retaliation if domestic violence victim tries to pursue
abuser in civil court

* Vulnerable, possibly living in shelter, address protection




Superseding Return

If processed, results in both accounts adjusted to Married
Filing Separately status

Treas. Reg. 1.6013-1(a)(1) where joint return was filed,
separate returns are not allowed after the time for filing
the return of either spouse has expired.

Note: A return filed after the original due date but on or
before the extended due date does not constitute a
superseding return in this situation.


https://www.law.cornell.edu/cfr/text/26/1.6013-1

IRM explanation of Superseding Return

IRM 21.6.7.4.10 (July 22, 2019), Superseding Returns

« An amended (Form 1040-X) or corrected (duplicate)
return filed on or before the due date or the extended
due date is a superseding return.

» Correspondence postmarked on or before the due date
or extended due date, requesting changes to tax returns,
IS processed as superseding information.

« Changes in irrevocable elections (e.g., Section 179,
Joint to Separate)



How to file a Superseding Return?

« Superseding individual returns (Forms 1040) must be
filed on paper and mailed to an IRS processing
center.

https://www.irs.gov/filing/where-to-file-paper-tax-returns-
with-or-without-a-payment\

* Write in permanent marker ink on the top of the paper
return “Superseding Return”

« Sample attachment language:

“Please be advised that this is my one and only true income tax
return for tax year 2019. | have concerns that my husband may
try to file a joint federal income tax return for tax year 2019 using
my information without my consent.

Any joint federal income tax returns filed using my information for
tax year 2019 should not be processed. Itis not my intent to file a
joint income tax return for tax year 2019.”



https://www.irs.gov/filing/where-to-file-paper-tax-returns-with-or-without-a-payment/

More Information on Superseding Returns

Keith Fogg outlines the basics of superseding original tax returns in the
following blog post:

https://procedurallytaxing.com/superseding-original-returns/

Professor Bryan Camp’s lessons from the Tax Court on the one return
rule in his blog post here:

https://taxprof.typepad.com/taxprof bloq/2018/07/lesson-from-the-tax-
court-the-one-return-rule.html

The National Taxpayer Advocate’s Blog on the value of “superseding”
returns and processing the additional $500 benefit for certain non-filers
here:

https://taxpayeradvocate.irs.gov/news/NTA Blog The Value of a Super
seding Tax Return?category=Tax%20News

Nancy Rossner writes of another situation in which superseding returns
might be considered.

https://procedurallytaxing.com/this-tax-season-may-create-many-
superseding-returns/



https://procedurallytaxing.com/superseding-original-returns/
https://taxprof.typepad.com/taxprof_blog/2018/07/lesson-from-the-tax-court-the-one-return-rule.html
https://taxpayeradvocate.irs.gov/news/NTA_Blog_The_Value_of_a_Superseding_Tax_Return?category=Tax%20News
https://procedurallytaxing.com/this-tax-season-may-create-many-superseding-returns/

Superseding Returns is not a Panacea

« A superseding return is generally a paper return. As a result
of the IRS campus closures, if filed now it may sit in a truck
until employees are able to open and process the mail.

« While it may be advantageous to the taxpayer to file the
superseding return prior to July 15, its filing may not
generate a corrected stimulus payment to the taxpayer
this year unless the IRS agrees to issue a second round of
payments.

« Consequences of filing a superseding return as MFS after a
MFJ return is filed need to be considered carefully, it may not
always be in the taxpayer’s best interest to file a superseding
return.

« Example: MFJ return filed, refund issued including $5,000 EITC.
If superseding return filed MFS, no longer eligible for EITC.
Both taxpayers may be held jointly liable for repayment of the
EITC to the IRS.



https://www.irs.qov/coronavirus/economic-impact-payment- 52
information-center

Q26. | received an additional $500 Payment in
2020 for my qualifying child. However, he just
turned 17. Will | have to pay back the $500 next
year when | file my 2020 tax return?

A26. No, there is no provision in the law requiring
repayment of a Payment. When you file next year, you
can claim additional credits on your 2020 tax return if
you are eligible for them, for example if your child is
born in 2020. But, you won't be required to repay any
Payment when filing your 2020 tax return even if your
qualifying child turns 17 in 2020 or your adjusted
gross income increases in 2020 above the thresholds
listed above.


https://www.irs.gov/coronavirus/economic-impact-payment-information-center

“Why the Economic Impact Payment amount could be

different than anticipated” — IRS News Release

News release implies that 2 checks may be issued for the
same child in different years.

Parents who are not married to each other and do not file a joint return cannot both claim their qualifying
child as a dependent. The parent who claimed their child on their 2019 return may have received an
additional Economic Impact Payment for their qualifying child. When the parent who did not receive an
additional payment files their 2020 tax return next year, they may be able to claim up to an additional
$500 per-child amount on that return if they qualify to claim the child as their qualifying child for 2020.

IR-2020-93, May 11, 2020"




IV. Innocent Spouse Relief &
Disclosure

Jill MacNabb,




Joint & Several Liability

* IRC 6013(a): Married taxpayers may file joint
returns

« Each spouse individually responsible for
« Accuracy and completeness of the return
« Payment of the tax




IRC § 6015: Types of Relief

§ 6015(b): understatement relief

* no knowledge or reason to know of understatement
when signing return

§ 6015(c): understatement relief
* no longer married
* legally separated
* not living together > 12 months

§ 6015(f): understatement or underpayment relief

* inequitable to hold the Requesting Spouse (“RS”)
liable for unpaid tax or deficiency

* relief not available under 6015(b) or (c)
* Rev. Proc. 2013-34



Duress — If shown, results in both accounts adjusted to Married

Filing Separately status

» Return signed under duress invalidates joint election.

* To establish duress:

 the taxpayer was unable to resist demands to sign
the return; and

 the taxpayer would not have signed the return
except for the constraint applied by the other party.
See, e.g. Stanley v. Commissioner, 45 T.C. 555
(1966); Brown v. Commissioner, 51 T.C. 116 (1968).

* IRM 25.15.1.2.3 (June 26, 2017), Return Signed Under
Duress



Forgery — If shown, and no tacit consent, results in both accounts 53

adjusted to Married Filing Separately status

IRM 25.15.1.2.4 (June 26, 2017), Forged Signatures

IRM 25.15.19.2.4.1 (Oct. 23, 2019) Tacit Consent Factors
Relevant factors include:

* Did the Requesting Spouse “RS” participate in the
preparation of the return by providing return information
such as Forms W-2 and/or Forms 10997

« Was there a tax benefit to filing jointly, such as reduced
income tax or Earned Income Tax Credit?



Tacit Consent

» Judicial doctrine recognizing an exception to the
requirement that both spouses sign a joint return.

See, e.g, Hennen v. Comm’r, 35 T.C. 747 (1961)

» Used mostly in situations where one spouse signs a
return for the other, and the other spouse later disputes
the issue of joint and several liability for the deficiencies
and penalties arising out of a purportedly joint tax return.

« Okorogu v. Comm’r, T.C. Memo. 2017-53. Intervening
spouse innoncent spouse case. (The court found there
was tacit consent, thus a joint return, but taxpayer
obtained innocent spouse relief, which the IRS was not

opposing.)



A Return Filed Under Duress Is Not Valid *°

* Treas. Reg. 1.6013-4(d)
* Internal Revenue Manual 25.15.1.2.3 (06/26/2017)

» To establish duress, must establish:
« Taxpayer was unable to resist demands to sign the return and

» The taxpayer would not have signed the return except for the
constraint applied by the other party. See, e.g. Stanley v.
Commissioner, 45 T.C. 555 (1966); Brown v. Commissioner, 51
T.C. 116 (1968).

« The same reasoning should apply to a taxpayer who has been
coerced into signing a joint return by a judge issuing a court
order to do so, as failure to comply may result in facing penalties
for contempit.



Disclosure, IRC § 6015

Treas. Reg. § 1.6015-6:

* IRS must notify the other spouse of the request for relief. There are no exceptions,
even for victims of spousal abuse or domestic violence.

» The other spouse may submit any information that should be considered in
determining whether relief should be granted. Upon the request of either spouse, the
IRS will share with one spouse the information submitted by the other spouse, unless
such information would impair tax administration.

* The IRS must inform the other spouse of its preliminary and final determinations.




Disclosure, IRC § 6103

* IRC § 6103(e)(1)(B): Upon written request, IRS must
make joint return available for inspection or disclosure to
either joint filer.

* |IRC § 6103(e)(7); Permits anyone who is authorized to
inspect a return to also receive return information related
to the return without written request under IRC
6103(e)(1)(B) if the disclosure would not seriously impair
federal tax administration.

« IRC § 6103(e)(8): if a deficiency has been assessed and
joint filers are no longer married or no longer reside
together, the IRS must disclose, upon request, whether
the IRS has attempted to collect such deficiency from
the other joint filer, the general nature of such collection
activities, and the amount collected.



Information that is NOT disclosed

Per IRM 21.6.8.3, IRM 25.15.1.9.2, the IRS will not
disclose:

* The other spouse's location;
The other spouse’s name change;
The other spouse’s telephone number;

Information about the other spouse's employment,
Income or assets;

The income level at which a suspended tax debt (CNC
module) will be reactivated



V. Advice/Options available
for Clients

All Panelists




Assisting Abused Spouses

 E-file single or head of household

— If your client loses the “race to e-file”, consider paper filing a
superseding tax return before deadline

 |IRS ID Theft Line 1-800-908-4490
https://www.irs.gov/newsroom/taxpayer-quide-to-identity-theft

« Become a whistleblower. File Form 3949-A, Informant
Referrals, used by third parties (including spouse) to report
vi/ol/ations by other taxpayers. See IRM 3.28.2.3 (3) rev.
3/2/2019

* eg. false exemptions, false deductions, EIC, or “other”

« Maximize family court record (DV survivors usually keep
some copies)

« Maximize IRS forms (conflicting “dueling” tax returns is not
uncommon)

 Form 3911 Refund Trace, Taxpayer Statement Regarding
Refund



https://urldefense.proofpoint.com/v2/url?u=https-3A__www.irs.gov_newsroom_taxpayer-2Dguide-2Dto-2Didentity-2Dtheft&d=DwMFaQ&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=f8ja-T9BAUpNpbv12xkMKw&m=VcpQJqW5ATsmgqDExB-UCZEJo7A72wNDe35yF1_ru0g&s=NfAwsq8VtaP_dPl1HmsykqaG0F5yE68MriOX1rxTLTk&e=

If there’s 1 point to remember
from this webinar, what would
if be?

All Panelists




THANK YOU :

We're grateful to the American Bar Association and
the Section on Taxation for providing the support for
this webinar as well as for the other COVID-19
webinars the Pro Bono and Tax Clinics Committee
has been able to offer in this time of crisis. Their
port has ensured that tax attorneys continue to
ide the best-informed legal assistance to clients




IRS Forms relevant to DV survivors

« Form 3949-A, Informant Referrals, used by third parties (including

spouse) to report violations by other taxpayers. See IRM 3.28.2.3 (3)
rev. 8/01/2019 e.g. false deductions, EIC, or “other”

 Form 8888: Allocation of Refund, Joint Return — 2 bank accounts

 Form 8379: Injured Spouse Relief, Allows married couple to file
joint returns without one spouse being forced to pay the other’s
debts.

 Form 8857: Innocent Spouse Relief, Allows one spouse (or
former spouse) relief from joint tax liability under certain conditions.

 Form 8822: Change of Address

 Form 8332: Release of Claim of Exemption for Qualifying
Child, allows divorced spouses to take turns claiming dependent
child (custodial parent signs 8332)

 Form 3911: Taxpayer Statement Regarding Refund, to start a
refund trace



Injured Spouse Relief (Form 8379)

» Useful to spouse who has filed a joint return and had
their share of refund taken to pay toward other spouse’s
individual debt (child support, student loan, etc.)

* Not useful if refund was applied to a joint debt of
spouses.

* Not applicable if tax return did not generate a refund.
« Form 8379 can be filed with the joint return or by itself.

« A spouse can still go back and get their share of joint
refunds for last 3 years using Form 8379.



THANK YOU 5

We're grateful to the American Bar Association and
the Section on Taxation for providing the support for
this webinar as well as for the other COVID-19
webinars the Pro Bono and Tax Clinics Committee
has been able to offer in this time of crisis. Their
port has ensured that tax attorneys continue to
ide the best-informed legal assistance to clients
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